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asserted right, privilege, power, or immunity should not be 
conclusive as to its non-existence. The development of our law 
must so continue as to meet the changing conditions of social, 
political, industrial and commercial life. It would be a severe 
reproach upon our Anglo-Saxon system of jurisprudence if the 
courts were powerless to avoid the pitfall of antiquarianism and 
to extend the application of existing legal and equitable principles 
to subserve the interests of society. When new questions arise 
like those in the principal case the courts should break through 
the iron rule of legal exegesis and consider the economic and 
social ends to be attained. 

S. F. D. 

C. M. 



THE APPLICABILITY OF THE DOCTRINE OF "EQUITABLE CONVERSION" 

TO CASES OF OPTION CONTRACTS FOR PURCHASE OF 

REAL ESTATE. 

The ever recurring spectacle in our courts of devoted relatives 
assembled for battle over the worldly goods of a much mourned 
decedent lends interest to any decision which establishes a 
definite rule of law as to the distribution of property under a 
given state of facts. Especially is this true if the opinion of the 
court represents a progressive step and is backed with convinc- 
ing argument. On all of these grounds the recent Iowa case of 
Ingraham v. Chandler 1 commends itself to our attention. It 
involves the important and long standing question of whether 
an option on real estate works an equitable conversion thereof, 
the facts being briefly these: One Wykert leased real estate to 
Dunn for five years with an option to purchase at a fixed price 
during the term. Wykert died in a year. Dunn later exercised 
his option, paid the agreed price to the executrix, and received 
conveyance. The case came up on the question of who should 
receive the money, the executrix having kept it as legatee. The 
Iowa court answered the question in favor of the heirs, thereby 
repudiating the rule established by a long line of English cases 2 
which have been followed by some American decisions. 3 

1 (1917) 161 N. W. (la.) 434. 

'Lawes v. Bennett (1805) 1 Cox, 167; Townley v. Bedwell (1808) 14 
Ves. 591; Collingwood v. Rowe (1857) 3 Jur. (n. s.) 785; In re Isaacs 
(1894) 3 Ch. 506. 

'Kerr v. Day (1850) 14 Pa. St. 112; Newport W. Wks. v. Sisson 
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In examining the case it may be well to consider it from both 
a legal and a practical standpoint. The legal argument for a 
conversion by a contract of option is that such a contract is as 
binding on the owner of the realty as is a contract to convey, 
in which case an immediate equitable conversion is regarded as 
taking place.* A comparison, however, of the legal status of the 
parties under each of the above contracts will serve as a criticism 
of the argument advanced. When A agrees to sell and B to 
buy a piece of real estate, each is thereafter under a personal 
duty to perform in accord with the terms of the agreement. 
To this personal duty is added another factor; namely, the 
willingness of equity to decree specific performance 5 of the 
agreement. 6 The result is that A has not only a legal right to 
damages if B does not buy, but a right in equity to convey and 
compel payment. Correspondingly, B has his right to damages 
and he has also a definite, specifically enforceable, claim on prop- 
erty in the hands of A. For this latter reason the purchaser's 
claim is sometimes spoken of as attaching to the particular piece 
of land. Sometimes the transaction is considered as making 
the vendor a trustee of the legal title to the land and the vendee 
likewise trustee of the purchase money, each for the benefit of 
the other. 7 

It is this state of facts which has been judicially called 
equitable conversion, and perhaps the phrase finds some support 
in the parlance of business, for who has not heard from a lay- 
man some such remark as this? "Hello, Smith, I've turned my 
State street frontage into money at last. We close the deal next 

(1893) 18 R. I. 411; McCutcheon's Estate (1915) 24 Pa. Dist. 94; see 
Keep v. Miller (1886) 42 N. J. Eq. 100, 107. 

'Leiper's Appeal (i860) 35 Pa. St. 420; Keep v. Miller (1886) 42 
N. J. Eq. 100; Williams v. Haddock (1895) 145 N. Y. 144; Clapp v. 
Tower (1903) 11 N. D. 556; Stewart v. Griffith (1910) 217 U. S. 323, 
affirming Griffith v. Stewart (1908) 31 App. (D. C.) 29; Rhodes v. Mere- 
dith (1913) 260 111., 138; Farrar v. Winterton (1842) 5 Beav. 1. 

5 Often only specific reparation since the date of performance has passed. 

'Enforcing conveyance, Herrman v. Babcock (1885) 103 Ind. 461; 
enforcing payment, Hodges v. Rowing (1889) 58 Conn. 12. 

7 Green v. Smith (1738) 1 Atk. 572, 573; Craig v. Leslie (1818) 3 Wheat. 
(U. S.) 563, 578; Kerr v. Day (1850) 14 Pa. St 112, 114; Lombard v. 
Chi. Sinai Cong. (1872) 64 111. 477, 482; Dorsey v. Hall (1878) 7 Neb. 
460, 464. As to the second part, however, that the vendee is trustee of 
the purchase money, the statement would appear inaccurate unless he had 
set aside in a bank, or elsewhere, a specific fund. 
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week." The fact is that the phrase "equitable conversion" is 
a fictitious way of describing the jural results which proceed 
from such a transaction, and this fact should be recognized to 
avoid confusion. 

What is the real situation? A retains the legal title to his 
land; he obtains a claim against B as noted above, this claim 
being manifestly personalty. 8 If A should die intestate at this 
juncture, his heir would inherit the legal title to the real estate 
and his administrator would come into possession of the claim 
against B. The legal title would descend subject to the claim of 
B, and the heir would have to convey gratis. 9 Next follow the 
same series with regard to B. He retains complete title to his 
money, acquires a personal claim against A to have the deed 
executed at the proper time, and in addition acquires a set of 
equitable interests in the real estate contracted for, being there- 
after a beneficiary thereof. Should B now die intestate, his 
administrator takes the money and the common-law claim against 
A for conveyance. The money he receives is, however, subject 
to the claim of A for the purchase price. 10 By this is meant not 
that any particular part of the money is so subject but that the 
estate of B is debtor to that amount. To the heir descends the 
equitable interest in the real estate of A, it being as much realty 
as a legal interest in the same land. 11 Thus, in the case of a 
contract, equitable conversion is found to be nothing but the 
result of applying ordinary principles to the facts in hand. 
Properly conceived, the phrase is harmless; it is brief and 
perhaps serviceable. 

But how is it in the case of an option ? Recurring momentarily 
to the layman's point of view, it would be difficult to imagine a 
business man making the remark suggested above if all he had 
done was to give an option on his vacant lot; and investigation 
may prove the difference legally to be both as real and as patent 
as it is in the common place illustration. 

Two classes of options may be mentioned. The first of these 

8 This would be even clearer in the case of notes being given by B to A, 
the notes being unquestionably part of A's personal estate. Cf. Fuller 
v. Bradley (1896) 160 111. 51. 

* Bubb's Case (1678) Freem. Ch. 39. 

10 Milner v. Mills (1729) Mos. 123; Young v. Young (1889) 45 N. J. Eq. 
27, 34- 

u Avery's Lessee v. De frees (1839) 9 Oh. St 145, 147; Ratcliff v. 
Ratcliff (1904) 102 Va. 880, 884. 

57 
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amounts to a unilateral conditional contract to buy and sell. 12 
For ten dollars now received, A agrees to sell certain real estate 
to B for $1,000, if paid on or before six months. Under these 
circumstances, A retains his legal title less certain of the usual 
incidents thereof, important among which is the privilege of 
conveying free from the obligation to B. He has not, however, 
as distinguished from the case of an unconditional contract with 
B, any claim whatever against the latter and never can have. 
If he die intestate, nothing, therefore, should logically pass to 
the personal representative, 13 while the heir should take the 
legal title to the realty subject to the same embarrassments 1 * 
which it possessed in the hands of A himself. The principal 
case appears to be one of the kind just described and if the 
reasoning above be sound, it will sustain the decision of the 
Iowa court. 

Let us consider now the other side of the transaction, the posi- 
tion of B. Whatever the interest 15 which he acquired by the 
option may be, it attaches to the particular piece of land and is 
consequently realty which should pass to his heir." A careful 
scrutiny of this interest will reveal it as a power" to acquire 

12 See Professor Arthur L. Corbin, Option Contracts (1914) 23 Yale 
Law Journal, 650. 

13 Note the border line. If the condition is the happening of some event 
beyond the power of either party to control, the case ceases to be one 
of option and something exists to pass to the personal representative. 
Claims against B if it rain on Christmas Day are something, even 
though of little value. Those against B if he chose to tolerate them are 
legally nothing at all. 

14 Land subject to a power is not thereby prevented from being inherited 
by heirs. Gill v. Grand Tower M. Mfg. & Trans. Co. (1879) 9 2 HI- 249. 

15 The following contain dicta to the effect that no interest is acquired. 
Meyers v. Stone & Son (1905) 128 la. 10, 12; Gustin v. Union School 
Dist. (1893) 94 Mich. 502, 504, citing Richardson v. Hardwick (1882) 
106 U. S. 252. 

16 In re Adams and the Kensington Vestry (1883) 24 Ch. Div. 199; 
Gustin v. Un. School Dist., supra, contra, however. 

11 In re Walker's Estate (1853) 17 Jur. 706. This was the case of an 
option given to a railway company which already had by act of Parlia- 
ment the right of eminent domain. The vice-chancellor speaks of the 
power from Parliament to take the lands, but does not apply the word 
to the right derived from the landowner by virtue of the option. It is 
interesting to note that the two powers are fundamentally the same, the 
law creating the one without the consent of the landowner, and the 
other, so to speak, at his request, or as more generally understood, he 
created it. 
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title upon payment of the agreed price. The heir who holds this 
power has the accompanying equitable claim against A that the 
latter shall not sell the land to a bona fide purchaser in whose 
hands it would be freed from the power. 

Allusion has been made to options of a second type. These 
are continuing offers 18 to make a bilateral contract and not sub- 
ject to revocation. 18 One who has given such an option is in 
much the same position over a long period as is an offeror of a 
bilateral contract by mail for a very brief time. In neither case 
is he bound to do anything. In both cases he may become so at 
any time. In the first he cannot revoke; in the second his 
attempted revocation may prove ineffective because of the law 
relative to mailing an acceptance. This second class of option 
contracts contemplate mutual obligations after the exercise of 
the option, that is, the acceptance of the offer. Instead of one 
payment and an immediate conveyance, as in the first class con- 
sidered, there may be a series of payments with various deeds, 
mortgages and notes executed at stipulated dates before the 
consummation of the contract. Whereas the vendor A, in the 
first class of options, never had a claim against B, in this latter 
class he has such claims from the moment of the exercise of the 
option. Before that date he had a chance, dependent entirely 
upon the wish of B, to acquire such claims. The argument for 
equitable conversion here depends on the passing of this chance 
to the personal representative. It is submitted that such an 
argument is not tenable, and that the option when exercised by 
B should result in transactions entirely with the heir who took 
the land of his ancestor subject to this very liability. 

Some brief word may be added as to practical reasons for the 
distinction urged above. On these grounds the original case of 
Lawes v. Bennett has been freely criticised by the long line 
of cases following it in England. 

Having in mind the wishes of the testator, it is clear that no 
third party should be permitted by law to have the power of 
settling by his act the distribution of the testator's estate. This 
objection is especially cogent when it is observed that an oppor- 
tunity is also granted to bid the heir against the personal 
representative on a threat of exercising, or not exercising, the 



" Milw. Mech. Ins. Co. v. Rhea (1903) 123 Fed. 9, 11. 
"See Professor Arthur L. Corbin, Offer and Acceptance (1917) 26 
Yale Law Journal, 169, 185. 
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option. It is a startling and dangerous rule of law which will 
permit a third party to say to the heir, "Deed me half for nothing 
or you lose it all." This point seems first to have been advanced 
by counsel in the case 20 which acted as pioneer in breaking away 
from the old rule, although the court there does not appear to 
have based its decision in any degree on the argument. 

Another objection to the rule of Lowes v. Bennett has been 
raised in England. 21 The decisions grant rents and profits to 
the heir until the option is exercised. Under the Iowa rule, 
when the heir gave up the land, he would receive the purchase 
price. Under the English rule, the heir would suddenly lose all 
even although he had been many years in possession. 

The Iowa court offers a noteworthy excuse for the acceptance 
in England of the doctrine which it repudiates here, and one 
which seems not to have been advanced by the English courts 
themselves; namely, that in view of the favoritism shown by 
English law for the eldest son, any rule which breaks the chain 
of straight descent of realty tends to a wider distribution of the 
English soil. 

For one reason or another the decision of the Iowa court is 
in line with what promises to be the modern American view of 
the matter, 22 despite a present conflict of authority. 

M. S. B. 

20 Smith v. Lowenstein (1893) 50 Oh. St. 346. 
n Townley v. Bedwell (1808) 14 Ves. 591, 596. 

"Smith v. Lowenstein, supra; Rockland-Rockport Lime Co. v. Leary 
(1911) 203 N. Y. 469, accord. 



